South Africa: Democracy at Risk

South Africa’s President treats his country as his own personal fiefdom and that of his cronies
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Takeaways

· Gordhan: South Africa has a long tradition of popular uprising. The masses make history, not individuals.

· Zuma treats the critics in his party with the contempt with which he treats the Constitution, the law and pretty much everything else.

· Founded 100 years ago, Nelson Mandela is the best-known ANC leader. But under Zuma, the party has lost support.

At midnight on March 30th, South African president Jacob Zuma made a stunning grab for unchallenged power. He dismissed multiple members of his cabinet, most significantly the minister and deputy minister of finance.

By firing Pravin Gordhan and his deputy, Mcebisi Jonas, Zuma opened the way to possible looting of public assets in Africa’s most advanced economy.

Respected as competent and honest, Gordhan and Jonas for months resisted approval of irregular transactions that could have enriched shadowy figures associated with Zuma.

At a press conference on March 31st, the two ousted officials were greeted with sustained applause. Jonas spoke first, saying the economy was being corrupted “by a diversion of state assets to particular interests.”

This was an obvious reference to the three Gupta brothers, immigrants from India, who are business partners with the president’s son. “History is unfolding,” he warned, “South Africa is at a crossroads.”

Gordhan, a cerebral circumspact lawyer, opined that legitimate authority was being undermined by people who operated out of sight.

Calling for disclosure of backroom dealings, he pleaded, “democracy can only work if citizens are informed.” Referring to the Guptas, Gordhan said, “if decisions affecting our country are being taken elsewhere, we should be very afraid.”

Corruption charges on the Guptas

This is not the first time that Zuma has ousted a finance minister and sought to bring the ministry under personal control. In December 2015, Zuma dismissed Nhlanhla Nene, replacing him with an unknown back-bencher with little financial experience.

A precipitous drop in the rand along with demands from shocked ruling party officials and financiers, forced Zuma to reverse course after only four days and bring in Gordhan, who had been finance minister from 2009 to 2014.

Analysts wonder if a similar scenario will unfold now as the rand declined 7% in the past week. Opposition parties are introducing a no confidence measure in parliament and the communists, members of the ruling coalition, are calling for Zuma’s resignation.

At their press conference, Gordhan and Jonas pointed to Gupta’s corruption documented in the 355-page report prepared by former public protector Thuli Madonsela and released over Zuma and Gupta’s objections last November.

Entitled “State of Capture,” Madonsela details how the Guptas offered Jonas a multi-million-dollar bribe to take over the finance ministry in return for doing their bidding.

The secret nuclear power deal

Ajay Gupta allegedly told Jonas they had been keeping tabs on him and wanted him to be their man in the treasury.

Ajay Gupta revealed that they had already made 6 billion rand ($443 million) from dealings with the government, and wanted to make at least 2 billion rand more (about $147 million).

The Guptas deny the story. Facing legal challenges, the Guptas moved out of South Africa in April 2016 and established residence in Dubai.

Eskom, the state-owned power monopoly, is a profit center for the Guptas-Tegeta mining firm that is half-owned by Duduzane Zuma, the president’s son.

Tegeta has a lucrative contract to supply coal to Eskom. Gupta companies are seeking control of South African uranium mines that could supply several nuclear power stations the government wants to purchase from Russia.

Details of the secretive nuclear deal, thought to be worth over $70 billion, have not been revealed.

Gordhan’s call to citizens

In 2015, Nene was fired as finance minister after he refused to support Zuma’s request that state-owned South African Airways open a route to Sudan, whose president is Zuma’s friend.

Wanted by the International Criminal Courts, South Africa refused to arrest Omar al-Bashir when he visited the country in 2015.

The Guptas were similarly rebuffed when they asked that SAA abandon its route to Mumbai and transfer it to an Indian airline favored by the family.

Gordhan said citizens should connect the dots and link the findings of the corruption report with his dismissal. He said, leaders of state-owned companies must represent the interests of the people and not do their own thing.

Asked what South Africans can do to combat corruption, Gordhan replied, “organize.” Citing his own experience as an anti-apartheid activist in the 1970s and 80s, Gordhan said, South Africa has a long tradition of popular uprising. “The masses,” he said, “make history, not individuals.”

Zuma’s contempt for the system

Zuma has been dogged by corruption charges since before he became head of the African National Congress and president in 2009.

He was implicated in a multi-billion arms deal in the 1990s. He was also recently forced to pay back state funds used to build a vast private residence in Kwa Zulu Natal.

Zuma’s presidential term extends into 2019 but a party congress in December is expected choose a successor. His favored candidate is ex-wife, Nkosazana Dlamini-Zuma, a former minister and leader of the African Union. Zuma currently has four wives and is reputed to have fathered 20 children.

Political analyst John Kane-Berman, former head of the South African Institute of Race Relations, says Zuma has thrown down the gauntlet, convinced that he can overpower his opponents.

“He treats the critics in his party with the contempt with which he treats the Constitution, the law, ratings agencies, investors, state-owned entities, taxpayers, the national currency, bond and equity markets and pretty much everything else. The dismissal of Gordhan shows that he will not change,” added John Kane-Berman.

The ANC’s downfall

The ANC remains by far South Africa’s dominant political grouping. It is credited with defeating apartheid and bringing about democracy in 1994. Founded over 100 years ago, Nelson Mandela remains the best-known ANC leader. But under Zuma, the party has lost support.

The ANC’s share of the vote declined to 62% in the 2014 parliamentary elections. And in municipal elections last year, the ANC lost control of Johannesburg, Pretoria and Port Elizabeth. Cape Town was already ruled by the opposition.

Zuma’s conduct and defiance of calls to resign could split the ANC, creating opportunities for the opposition in the 2019 elections.

Brazil’s and South Africa’s Watergate Moment

What happens when judges fight corrupt political leaders?
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· The judiciary must be free from political manipulation so that no politician is “above” the law.

· Corruption leads to major economic costs and public distrust of all branches of government.

· How are the cases of Brazil and South Africa precedent-setters for other emerging market countries?

· Modern US history shows how to cope with a fundamental institutional crisis in South Africa and Brazil. 

Brazil and South Africa have a great deal in common – flagging economies, falling exchange rates and public bonds nearing junk status – all fueled by mounting allegations of corruption.

As if that weren’t bad enough, the ruling parties have also engaged in major confrontations with the rule of law, in a desperate and entirely self-serving effort to preserve the impunity of their national leaders.

In Brasilia, President Dilma Rousseff, who faces impeachment charges for budget mismanagement, is fighting for her political life.

She is also striving to protect her mentor (and predecessor), the former president, Lula da Silva, and an icon of Brazil’s social reform movement. In South Africa, President Jacob Zuma is also fighting for his political survival.

In both countries, former key political allies of these two leaders have just broken ranks and gone public to denounce them. Most seriously, both leaders have been challenged in recent days by top judges.

The judiciary is key

The core of democratic and accountable government rests in the independence of the judiciary. It must be free from political manipulation in the enforcement of laws in order to ensure that no politician is “above” the law (and hence immune from prosecution).

The reason why the cases of Brazil and South Africa matter so much beyond these countries’ orders is that they represent key tests and precedent-setters for other emerging market countries.

U.S. history as a key guide

The two countries’ history with the United States has been trouble-laden, especially regarding collusion with former dictators and autocratic rulers.

That is why it is all the more refreshing and relevant that modern U.S. history actually provides a helpful guide for South Africa and Brazil in terms of how to cope with a fundamental institutional crisis.

On the evening of Saturday, October 20, 1973, U.S. President Richard Nixon demanded that Attorney General Elliot Richardson fire Special Prosecutor Archibald Cox who was investigating the “Watergate” scandal.

Richardson refused, as did his deputy, William Ruckelshaus, leaving it to then Solicitor General Robert Bork to oust Cox.

Bork did as instructed. Even so, the so-called “Saturday Night Massacre” turned out to be the beginning of the end for Nixon in his battle of wills against the U.S. justice system. Mighty as a U.S. President is at home and abroad, in August 1974 Nixon resigned his office.

The U.S. democratic system had been challenged, but was found to be intact.

No better in Russia, Turkey and Malaysia

But the current crisis isn’t just about conditions in Brazil and South Africa. The situation there isn’t fundamentally different from situations in Russia, Turkey and Malaysia. All are leading emerging market economies.

And in all of these countries, national political leaders make current economic difficulties much worse by scheming to use their positions of power to give them immunity from prosecution.

These leaders are determined to intimidate and manipulate the judiciary and the media. What distinguishes Brazil and South Africa from the others right now is that the national political leaders may actually soon lose their jobs.

Economic costs of corruption scandals

This hijacking of the legal system is bad enough. But the economic costs of the corruption crises, which are substantial, make everything much worse.

The International Monetary Fund projects that Brazil’s economy will decline by 3.5% this year, while it forecasts just 0.7% growth in South Africa – and these predictions may prove to be optimistic.

In Brazil, government plans for essential structural reforms and fiscal measures have been set aside.

Virtually all policy making has been paralyzed by the mounting number of arrests and investigations into prominent politicians who allegedly took illicit payments from Petrobras, the vast state-controlled company.

At the end of last year, the internationally respected economist Joaquim Levy felt bound to resign as the nation’s finance minister.

In South Africa, the economic policy consequences of the corruption crisis are different, but just as grave. In December 2015, Zuma fired a respected finance minister and replaced him with a little known member of parliament.

That produced strong protests in the domestic media and very negative reactions in financial markets. Zuma then announced his third finance minister in five days, appointing former minister and revenue commissioner Pravin Gordhan. Now, the plot thickens.

In recent days, a letter has been leaked to the South African press suggesting that Gordhan is being investigated by the elite branch of the police for alleged irregularities in tax revenue service and that the police may prosecute him for obstructing justice.

The news comes as a team from Moody’s rating agency is in the country to determine whether South Africa’s bond rating should be reduced to junk status.

Former friends add flames to the fires

And, then on March 16, deputy finance minister Mcebisi Jonas issued a public statement where he warned against “state capture” and revealed that he had been offered the post of finance minister last December by members of the Gupta family (three brothers with sprawling business interests that are said to be friends of President Zuma and who employ his son, Duduzane Zuma, in their enterprises).

Now the media and opposition politicians are calling for investigations and for action by the executive committee of the African National Congress party, which so far is refusing to push for Zuma’s ouster.

While Jonas’s statements were doing direct damage to Zuma, developments in Brazil have been no less breathtaking.

It was all topped off by President Rousseff’s bizarre move on March 16 to appoint Lula as cabinet chief of staff – a position that would give him immunity from regular prosecution (as a government official he can only be investigated by the Supreme Court, an act that is extremely rare).

But just as Richard Nixon had his Judge Sirica, who was determined to ferret out every scrap of evidence in the early days of Watergate, so it is that Rousseff and Lula confront Judge Moro.

He not only issued an injunction to prevent Lula getting political immunity, but released a wire-tapped transcript of the Rousseff-Lula telephone call.

Rousseff’s associates rushed to have Moro’s decision overturned, but for the time being they have been defeated by the intervention of Supreme Court Judge Gilmar Mendes.

He suggested that Lula’s appointment might be viewed as obstruction of justice and said, “It would be plausible to conclude that the appointment and subsequent swearing-in could constitute fraud of the constitution.”

His decision could be overruled at a full hearing of the Supreme Court, which because of public holidays may not happen until March 30. Meanwhile, vast public demonstrations are being seen in Brazil calling for justice and an end to corruption.

Public demonstrations against Zuma are also being seen in South Africa, but so far, to use Watergate parlance, there is “no smoking gun” connecting him to bribe-taking from the Guptas.

However, it is clear that Zuma has few friends left at the helm of the nation’s judiciary. On March 15, the Supreme Court announced that the Zuma government acted unlawfully last June when it failed to arrest Sudanese President Al-Bashir who was in South Africa at an African National Congress summit and who is wanted for crimes against humanity by the International Criminal Court.

Then, on March 18, the Constitutional Court ruled that Zuma and his government colleagues acted illegally when they called police to Parliament in February to end criticisms from opposition politicians.

Justice Mbuyiseli Madlanga stressed that the decision goes to the heart of preserving democracy. He underscored this point in words that can be related to South Africa’s overall corruption swamp, arguing that democracy was “hard-won” and had come at a huge cost to many — “a cost that included arrest, detention, torture and — above all — death at the hands of the apartheid regime.”

When the rule of law has real teeth

Judges in two very different countries are prominently standing up for the rule of law. They are confronting charismatic national political leaders. But this battle is about far more than these individuals’ fates and political futures.

The crimes of corruption so often lead to major economic costs and to public distrust of all branches of government. In South Africa and Brazil, the good news is that the public at large is demanding justice today. They may just get it.

Beyond Dilma: The New Era of Anti-Corruption Enforcement

The Brazilian President’s removal from office will send shockwaves across Latin America, and possibly beyond.
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Takeaways
· Citizens across the world are frustrated that anti-corruption rhetoric has failed to lead to reform.

· Rousseff’s removal from office can herald a new era of anti-corruption enforcement. 
· More than half the members of Brazil's Congress are under investigation or have been arrested.

· Public awareness of corruption has increased due to the efforts of courageous journalists and NGOs.

· Dubious systems in the U.S. have shown how money and not democracy determines how the nation is governed. 
Over the past 25 years, a vast body of national laws and international conventions to root out corruption have been agreed to. That’s progress.

However, enforcement actions have remained woefully inadequate on many fronts. Now, the pressure to act is rising as citizens in many countries are taking to the streets to vent their impatience and frustration and demand meaningful reforms.

The Dilma case as a trendsetter?

This is where the removal from the office of Brazil’s President of the once popular Dilma Rousseff comes into play. Brazil’s Senate ousted Dilma on a vote of impeachment.

The charges leveled against her of budget manipulation were politically contrived and the outcome was both partisan and contentious.

Nevertheless the impeachment heralds a new era of anti-corruption enforcement. Especially because Dilma’s fate was sealed by the mounting revelations of widespread political and business corruption related to the vast cesspool of Petrobras graft.

No more “business-as-usual”

More than one-half of the members of Brazil’s Congress are now under investigation or have been arrested as a result of investigations in the affairs of Petrobras, the nation’s largest enterprise.

The legal fallout includes leaders on the conservative side of Brazilian politics, not just of Dilma’s Workers Party.

Dilma has not been charged with wrongdoing related to Petrobras, yet she chaired the company’s board of directors in 2010 and her proximity to so many others who have been indicted ensured the outcome of the Senate’s vote.

For the country to find a successful path to the future, it must change its “business-as-usual” attitude. Determined public prosecutors, supported by courageous judges, have emerged as the lead agents for such change.

Brazil up in arms

The unfolding Brazilian political tragedy reflects unprecedented citizen outrage over the rampant abuses of public office. They are largely used for personal gain by many prominent Brazilian politicians.

A nation in the midst of serious economic difficulties, coming off vastly extravagant World Football Championships and Olympic Games, is up in arms.

Trust in the leaders of the nation’s government has been broken. Citizens have taken to the streets in their hundreds of thousands to call for justice and provide public prosecutors with the encouragement that they needed to investigate the most powerful politicians and businessmen in the nation.

Not just Brazil

A similar scenario has unfolded in Guatemala. There, public prosecutors, supported by frequent public demonstrations, have sent more than 30 politicians to jail, including the former president. New public demonstrations are hounding the current regime.

Similar developments may well be seen in post-Kirchner Argentina, where some three decades of massive corruption by democratically elected national leaders has impoverished most citizens.

That is all the more grating on them as the country, given the nation’s natural resources, should be prosperous. Outrage over corruption was key to the election victory of Mauricio Macri as president last November.

Beyond Latin America

· South Africa

It is not just Dilma’s impeachment and the events in Guatemala and Argentina. Public demands for an end to the corruption at the top of the South African government have recently seen unprecedented election gains by opposition politicians.

· Malaysia

Excellent cooperation between U.S., Swiss and Singaporean police, supported by courageous officials in Malaysia, are leading to the full exposure of thefts of billions of dollars of public funds in Malaysia.

Tens of thousands of citizens marched in protest recently against the government of president Najib Razak, despite the increasingly authoritarian actions of the government.

· Ukraine

It was protests by citizens in Ukraine in 2014 that forced a change of government and it has been continuing protests and public activism that has pressured the current government to start taking meaning and sustainable anti-corruption actions.

It remains questionable whether the latest actions will succeed, but they are bolstered both by direct pressure for reform by the Obama Administration and by the International Monetary Fund.

· Indonesia

To give another inspiring example, look at Indonesia, the world’s third-most populous democracy. Corruption is already being widely billed as the central issue for next year’s local elections that cover 101 regions. This is a welcome sign that public pressures to finally secure meaningful reforms gains momentum.

· United States

Even in the United States, where more money is spent in election campaigns than anywhere else, there is a backlash now against campaign finance laws.

These dubious systems have convinced an increasing number of citizens that it is money, not democracy that determines how the nation is governed.

Calls to radically change the system were a critically important part of the campaign of Bernie Sanders and led Democratic Party presidential hopeful, Hillary Clinton, to pledge changes if she is elected.

Bringing “sunshine” into dark corners of business

Over the last quarter century, public awareness of corruption across the world has increased formidably. This is due to the determined efforts of courageous investigative journalists and non-governmental organizations.

This, paired with the “sunshine” into dark corners of business and political dealings made possible by the Internet, has exerted pressures on international organizations and many governments and businesses.

Now, after international conventions and national laws have been put in place to tackle corruption, due to the all-decisive grass roots pressure, a new era of anti-corruption enforcement appears to be dawning.

As I argue in the forthcoming paperback edition of my book, most recent events suggest that in many countries that frustration is now at last leading to investigations, arrests and punishments that represent formidable challenges to corrupt leaders.

It is just possible that these events, especially as they increase in number in different parts of the world, will combine to provide greater hope that rising numbers of corrupt regimes will be replaced by transparent and accountable governments.

